- 3 -


[image: image1.png]



Introduction: Charities and the role of the Charity Commission 

The Third Sector Review deals with a wide and diverse range of organisations.  Charities are an important and distinctive part of the third sector, and the Charity Commission – the independent regulator of charities in England and Wales – has an important role to play in ensuring charities meet their legal obligations, enhancing the accountability of charities to the public, and maintaining the public’s trust and confidence in charity.

For an organisation to be a charity it must:

· have purposes (aims) which are charitable in law

· be established for the public benefit

If an organisation meets these criteria, and has income of at least £5,000 a year, then it is legally a charity and must register with the Charity Commission and be subject to its regulation.  (Charities with income of less than £5,000 a year are not registered, although they can still take advantage of the benefits of charitable status.)

There are considerable advantages to having charitable status:

· Reputational – there is high public trust and confidence in charities, and people are more likely to offer time, energy or money to a registered charity

· Opportunity – for example, many grant-makers only give to charities

· Fiscal – charities receive a wide range of tax advantages

There are just over 190,000 charities on the Register of charities in England and Wales, generating a total annual income of £43.4 billion.  When this income is broken down by individual charities many are very small organisations indeed, and the financial wealth of registered charities, measured by their annual income, is concentrated in just a few very large charities. 

· The majority of registered charities have an income of £10,000 or less. They represent nearly 60% of registered charities but have less than 1% of the income recorded. 

· Around 8% of charities receive over 90% of the total annual income recorded. 

· The largest 650 charities attract almost 50% of the total income of the charitable sector.
Charities and political campaigning
The Third Sector Review states that, “It is important that, in serving their charitable purpose, charities should be free to participate in appropriate ways in political activities. There are clear benefits to society from allowing and encouraging charities to do so.”  

The legal position

Charities must be established for a charitable purpose which is for the public benefit.  Charities may campaign in furtherance of their charitable purposes, and if trustees can justify it they may commit all their resources to campaigning activities.  

However, charity law considers campaigning activities aimed at securing a change in the law or in the policy of a government or public body – whether in this country or abroad – to be political activities.  Charities may carry out political activity, but organisations with political purposes cannot be charities.  This means that where political campaigning is concerned, trustees can still commit resources to political campaigning in furtherance of their purposes.  The key issue is that a charity can only use political campaigning as a way of furthering its purpose – it could not be, and could not be allowed to become, a charity’s reason for existing. 

Plans to clarify the Charity Commission guidance

The Charity Commission recognises that campaigning, including political campaigning, is an entirely legitimate activity for a charity.  We want charities to be in no doubt about the considerable scope they have, if they so choose, for engaging in campaigning, advocacy and political activities in order to fulfil their charitable purposes.  As the sector’s independent regulator we are keen wherever possible to promote the independence of the charitable sector, including its campaigning role.

Following some representations from charities, and from our own visits to charities, we are aware that some of the terms and concepts used in our guidance are not as accessible as they might be – particularly for smaller charities – and there is some evidence of self-censorship.

The law relating to charities and political activities has not changed.  However, we do believe there is room to clarify that existing charities are free to undertake campaigning, including broadly political – although under no circumstances party political - activities in pursuit of their charitable purposes.  The explanation that political campaigning must be “ancillary” has clearly been confusing for existing charities and may have contributed to a perception that campaigning is a particularly risky activity and charities should campaign by exception.

We plan to rewrite our published guidance for charities this autumn, to provide further clarity for charities and give them greater confidence in campaigning within the law.  We have already published a Q&A for charities on campaigning and political activities, which expands on our guidance, and this has been positively received.

Further changes would require a change in the law
It has been suggested that further changes, to enable organisations established in order to campaign for political change (in effect, organisations with a political purpose) to have charitable status, might be possible.  Such a change would require a change in the law, as this would overturn the legal principle that a political purpose cannot be a charitable purpose.
Any changes in the law which had the consequence of bringing explicitly political campaigning organisations into charitable status would be likely to have a wide-ranging impact, including on the public’s perception of the nature of charity.  

Should any such legal changes be proposed, the role of the Commission, as the independent regulator, would be to offer advice and information regarding the likely consequences of the change and the potential impact on public trust and confidence in charities.
Charities delivering public services 

The Third Sector Review highlights the benefits charities can bring to the delivery of public services.
Results of Commission consultation of charities on public service delivery
Earlier this year the Charity Commission reported on a large-scale consultation of charities’ experiences of delivering public services.  We found that:
· Under-funding threatens the survival of charities delivering public services.  Of those charities responding to our consultation, only 12% say they achieve full cost recovery for all public services they deliver, and over 40% say they are never paid the full cost.  With over two thirds of funding agreements for one year only, this has serious implications for their financial sustainability.

· Of the charities responding to our consultation, those delivering public services feel less independent than those which aren’t.   Only 26% of charities delivering public services feel free to make decisions without pressure to conform to their funders’ wishes.  Loss of independence would be damaging to public confidence and undermine what makes charities uniquely able to deliver effective services.

· There may be an emerging capacity gap between the aspirations of government and the ability of charities.  The finite group of charities most likely to deliver public services are the same ones most likely to consider doing so in the future.  64% of charities not currently delivering public services who responded to our consultation would not consider it in the next 12 months.

Guidance for charities delivering or considering delivering public services

Alongside our consultation of charities, the Commission published guidance earlier this year for charities that are or are considering delivering public services.  

In certain cases charities can subsidise public services which the public authority has a duty to provide, but only if this is clearly in the charity’s best interests.   The Commission’s message to charities is that they must know their worth and guard their independence.  Charities should not provide services without full cost recovery when it is not in their interests to do so.

As the regulator of charities, the Commission has a responsibility to identify issues which have an impact on the public interest in charity.  In publishing the findings of our consultation, we highlighted a key concern for commissioning authorities that under-funding could damage the ability of charities to provide public services in the future, so there must be a move towards more sustainable funding agreements.  We welcome the Government’s renewed commitment to the Compact and particularly the initiative to train public service commissioners in working with the third sector.
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