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For the Public Benefit?  Public consultation by the Charity Commission

The Charity Commission has launched a consultation on the principle at the heart of the concept of charity, public benefit.  Following the passage of the Charities Act 2006, all charities must explicitly demonstrate that they have charitable purposes which are for the public benefit.  Parliament gave the Commission, as the independent regulator, the responsibility to decide how this requirement will operate.  Our decision will have implications for all charities, so we are seeking the views of charities, the public and politicians.

What is changing?

· Following the Charities Act 2006, all charities, including charities which advance education or religion or relieve poverty, are explicitly required to have charitable purposes which benefit the public.  The law previously presumed that the purposes of these types of charities were for the public benefit.
· The Act gives the Commission a new objective to promote awareness of the public benefit requirement and requires us to consult, as appropriate, on the public benefit guidance we produce.  We have developed draft guidance on public benefit, and we will be making our decisions on public benefit, based on existing public benefit case law and in the light of modern conditions.
· The Commission is answerable to the courts, and in future to the Charity Tribunal, for our legal decisions including decisions on public benefit.
Where does the Commission’s guidance come in?
The Act gives the Charity Commission a new statutory objective to ‘promote awareness and understanding of the operation of the public benefit requirement’ and requires us to consult on any guidance on public benefit we produce.  It requires charity trustees to have regard to our guidance.

Why does all this matter?
Charities derive considerable benefits from their status, in terms of their reputation as well as through tax breaks.  There is an implied covenant between charities and society: in return for those benefits, charities must have purposes which are charitable and provide public benefit.  Since the advantages which the charity enjoys apply throughout the life of the charity, it is reasonable that charities continue to account publicly for the benefit to the public they provide.  This is vital in promoting public trust and confidence in the charitable sector.


Which charities will be affected?

Already, all charities must have charitable purposes which are for the public benefit.  This requirement is reinforced by the Charities Act 2006, and all charities will have to take our guidance into account.  So, all charities will be affected by these changes to a certain extent.  Although we are not expecting large numbers of charities to be unable to meet the public benefit requirement, there are no guarantees that every charity currently on the register does meet it.
Certain types of charities have up to now enjoyed a presumption of public benefit which will now be removed.  These are: charities for the prevention and relief of poverty, charities for the advancement of education and charities for the advancement of religion.  Additionally, particular concerns were expressed during the passage of the legislation about the ability of fee-charging charities to meet the public benefit test.  We are therefore going to hold our first set of sub-sector consultations on these sub-sectors, once the initial phase of consultation on the general principles is over.

What does this mean for fee-charging charities such as independent schools?

The approach we have taken in this consultation is to identify four principles of public benefit.  Principle 3 is that people on low incomes must be able to benefit.  This means that people should have the opportunity to benefit whatever their income.  Charities which charge fees for their services will need to ensure that people who cannot afford those fees are able to benefit.  There are many different ways in which charities can achieve this.  What is important is that the benefit to people on low incomes is related to the charity’s purposes (and not to some other ancillary purpose or activity) and that the benefit is more than just tokenistic, minimal or something that happens by chance.  For example, if the only benefit available to people on low incomes is the wider benefit which the public in general receives where a service provided by a charity relieves public funds, this would not be sufficient.  This principle applies to all charities which charge fees, not just independent schools.  These charities may include: private hospitals; care homes; recreational charities such as sports centres or village halls; artistic, preservation and conservation charities; charities that charge for membership; and charities that charge for publications.

What about faith groups?
Following the 2006 Charities Act, the law now requires for the first time charities which advance education, religion or relieve poverty to explicitly demonstrate that their purposes are for the public benefit.  The law has previously presumed this to be the case for these types of charities.  We have already met some key parts of the sector, including religious organisations, to begin to identify with them the public benefit they bring, what might be good practice in their context, and what issues we should cover in our guidance.  Once we have finalised our guidance on the principles of public benefit, we will begin consultations on the public benefit of those charities which no longer benefit from a presumption of public benefit, including religious charities.  We will actively engage with those charities in our consultations to make sure any guidance we produce for those charities is clear and effective.

We also think that, in the light of the clarification of the common law definition of religion contained in the Charities Act 2006, the criteria for what constitutes a religion in charity law, as set out in our Commentary on the Descriptions of Charitable Purposes in the Charities Act may benefit from further clarification.  Therefore, following our Consultation on Draft Public Benefit Guidance, as part of our further consultations on the public benefit of religious charities, we will also consider what further guidance on the definition of a religious charity may be required.  This will include discussing with non-religious organisations, such as those concerned with non-religious belief systems, such as Humanism, both the common law definition of religion and the public benefit of religious charities and those concerned with the advancement of moral and spiritual welfare, or mental and moral improvement.


Isn’t this whole exercise just going to result in more red tape for charities?

As the independent regulator, we are committed to implementing the public benefit test robustly, in the light of underlying case law and modern conditions.  As part of this we will encourage charities to report on how they meet the public benefit requirement in a way that is proportionate to their size.  As a general principle, we think it is reasonable to expect more from larger charities, who are more likely to have access to professional advice, than we do from smaller ones, where our aim is to reduce the burden of regulation wherever possible.  Therefore, the proposal in this consultation is for charities to use existing reporting frameworks to report on how they meet the public benefit requirement, and to allow different sized charities to report in different ways. 
How can I have my say?

We would be delighted to receive responses, whether formal or informal, to our consultation from Parliamentarians and Welsh Assembly members.  We would also be more than happy to meet you either at a forum such as an All Party Group, or individually, to discuss your views and concerns.

How can my constituents get involved?

Copies of the consultation document are publicly available on our website and we are looking forward to a strong response from charities and members of the public. 
What will happen next? 

· 
This is a consultation on draft guidance for charities.  When we’ve considered the responses and the arguments made to us, we will publish our final guidance on the principles of public benefit.  We expect that will be in late autumn this year. 

· 
Following that guidance on the principles for all charities, we will consult on the public benefit of charities for which the law on public benefit will change, that is poverty, religious and education charities, and charities charging fees.  We will actively engage with those groups of charities in our consultations, to make sure any guidance we produce for those charities is clear and effective, and will pilot a process to assess the public benefit of individual charities.

· 
We expect to publish further guidance and the results of the pilot process in summer 2008.  

· 
During the passage of the Charities Bill, Parliament passed an amendment to institute a formal review of the public benefit provisions and our implementation of them.  This will take place in 2010.
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Want to know more about our consultation on public benefit?


The full consultation document is available on this website under Publications and Briefings.  For more information contact our Parliamentary Officer, Lindsay Owen, on 020 7674 2464, or �HYPERLINK "mailto:lindsay.owen@charitycommission.gsi.gov.uk" \o "mailto:lindsay.owen@charitycommission.gsi.gov.uk"��lindsay.owen@charitycommission.gsi.gov.uk�











� Hansard from the Parliamentary debates around public benefit during the Bill’s passage is available here: www.publications.parliament.uk/pa/cm200506/cmhansrd/cm060626/debtext/60626-0643.htm (26 June 2006, Second Reading in the Commons);


www.publications.parliament.uk/pa/cm200506/cmhansrd/cm061025/debtext/61025-0004.htm#06102570001981 (25 Oct 2006, Report Stage in the Commons); 


www.publications.parliament.uk/pa/ld199697/ldhansrd/pdvn/lds06/text/61107-0007.htm#06110750000001  (7 Nov 06, Lords’ consideration of Commons amendments)





