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Under the Charities Act 2006 the Charity Commission, as the independent regulator of charities in England and Wales, has a duty to raise awareness of the public benefit requirement and to produce guidance on it for charities.  We have already published general guidance for all charities and are now opening a series of consultations on guidance for types of charities particularly affected by the requirement (these are poverty charities, educational charities, religious charities and charities which charge fees).  This guidance is intended to supplement the general guidance we have already produced, not to supersede or contradict it in any way.   We are aware of our accountability to Parliament and keen to seek the views of Parliamentarians as we progress with this guidance.

Which charities will this guidance affect?
This guidance is aimed at charities which charge fees.  Charities are allowed to charge and many different sorts of charities can, and do, charge for their services or facilities.  For example, a museum or gallery might charge entrance fees, a theatre might charge for tickets to its shows, or an advice charity might charge for counseling services. 
How are independent schools affected?  

Independent charitable schools which charge fees are in the same position as other fee-charging charities.  The previous legal presumption that the charitable purpose of advancing education was for the public benefit was removed by the Charities Act 2006; schools, like all other charities, will now have to demonstrate that they meet the public benefit requirement.  The Independent Schools Council estimates that there are around 1000 independent schools on the Register of Charities.  The guidance for fee-charging charities does include a lot of examples designed to help independent schools, and they may also want to respond to our separate consultation on supplementary guidance for education charities.  
What are the main principles contained in this draft guidance?

The two main principles are that there must be an identifiable benefit and benefit must be to the public, or a sufficient section of the public.  These principles are those explained in our general guidance on public benefit for all charities, Charities and Public Benefit.  

How do these principles apply to fee-charging charities? 

Under the second principle, that benefit must be to the public or a section of the public, our general guidance states that the opportunity to benefit must not be unreasonably restricted by the ability to pay any fees charged, and that people in poverty must not be excluded from the opportunity to benefit.  These two principles have particular relevance for fee-charging charities; the combined effect is that opportunities to benefit throughout the range of people that cannot afford the fees, including people in poverty, are important.  
It would not be enough, for example, to reduce very high fees slightly to enable more ‘middle income’ people to benefit, if people in poverty were still excluded from the opportunity to benefit.  Similarly, it would not be sufficient for a charity simply to ensure that people in poverty have the opportunity to benefit, whilst continuing to exclude others who could not afford the fees.  

Another important principle is the benefits must be related to the charity’s aims.  Where possible, we encourage trustees to consider providing ways in which those people can directly access the service or facility that is charged for.  But, trustees can also consider providing other opportunities to benefit that do not provide direct access but which, nevertheless, enable people who are unable to afford to pay the fees to benefit.  These will be taken into account providing that they can benefit in a material way that is related to the charity’s aims.  Charity trustees therefore need to understand the scope and extent of their charity’s aims in order to be clear about what sorts of benefits might be related to those aims.  In our draft guidance we give some more detailed examples of how the breadth of a charity’s aims affects the scope it has to provide public benefit, including examples relating to independent schools. 

Do all fee-charging charities need to provide free or subsidised access to their services in order to meet the public benefit requirement?

For some fee-charging charities, the provision of the service or facility that is charged for is one of the primary aims of a charity (this may be the case for many independent charitable schools).  In cases like these the legal framework suggests it is preferable for trustees to look first of all for ways to enable people who cannot afford the full fees to have the opportunity to directly access the service or facility that is charged for.  An obvious (but not the only) way to enable more people to directly access the service or facility that is charged for is to offer free or subsidised access (through free places, subsidies, discounted fees or concessions).

However, it is not a requirement that fee-charging charities offer free or subsidised access.  If a charity decides to do so to help open up access there is no standard or minimum number or percentage of places which must be discounted.  The Charity Commission cannot specify how much free or subsidised access should be offered.  What is appropriate and sufficient varies from charity to charity.  
What about other ways of meeting the requirement?

Where possible, we encourage trustees to consider providing ways in which those people can directly access the service or facility that is charged for.  But, trustees can also consider providing other opportunities to benefit that do not provide direct access but which, nevertheless, enable people who are unable to afford to pay the fees to benefit. In order to meet the public benefit requirement, the benefits enjoyed by people who cannot meet the fees must:

· be related to the charity’s aims;
· be more than minimal or tokenistic;
· and not happen merely by chance.

Charity trustees need to understand the scope and extent of their charity’s aims in order to be clear about what sorts of benefits might be related to those aims.  In our draft guidance we give some more detailed examples of how the breadth of a charity’s aims affects the scope it has to provide public benefit in different ways, including examples relating to independent schools.   What is most important is the impact the measures have on who has the opportunity to benefit and in what way.
How much is enough?  Is there a percentage of its income that a charity should spend on access, or a percentage of the places it offers which must be subsidised?

We have deliberately not been prescriptive in our draft guidance.  Whilst we appreciate that there is a desire for very specific, detailed guidance for fee-charging charities, the fee-charging charity sector is diverse and individual charities’ circumstances very widely.  What might be relevant and appropriate for one sort of fee-charging charity might be irrelevant and inappropriate for another.  Recognising the different circumstances of different fee-charging charities, we do not expect all fee-charging charities to meet the public benefit requirement in the same way.  Nor do we expect small charities with few resources to be in a position to offer the same opportunities to benefit that larger charities with more resources at their disposal might be capable of providing.  This draft supplementary guidance therefore offers general guidance on what trustees need to consider when setting and assessing the impact of charging fees and, where necessary, what other opportunities to benefit they need to offer to people who are unable to afford those fees.  We have included examples to help illustrate the points made.
We set out in the draft guidance some key questions for trustees to think about when considering how their charities meet the public benefit requirement:

· What fees do you charge for the services or facilities provided by your charity?
· What is the impact of charging the fees on who can have the opportunity to benefit?
· What steps have you taken, or can you take, to provide direct access to the benefits of the service or facility provided by the charity to people who are unable to afford the fees charged?
· What other opportunities to benefit related to the charity’s aims (if any) do you provide for people who are unable to afford the fees charged?
· What is the overall effect of all the measures you have taken to enable people who are unable to afford the fees to benefit?
How will charities be expected to report on the public benefit requirement?
We do not anticipate that this requirement will impose a significant extra reporting burden on charities.  All registered charities already have to produce a Trustees’ Annual Report.  Charity trustees have a new duty to report on their charity’s public benefit within this document.  The consultation includes some questions on how they can do so most effectively.
How will you treat charities which can’t meet the requirement?  Can they just stop being charities?
We will work with charities that have difficulty in meeting the public benefit requirement to find ways in which they can do so.  No charity will be expected to change overnight and we will take reasonable account of how much time and resources might be needed by a charity to make changes in order to meet that requirement.

However, a fee-charging charity that is not meeting the public benefit requirement cannot avoid doing anything on the basis that there is ‘nothing it can do’.  Doing nothing is not an option.  Furthermore, it is not an option for the trustees of an existing registered charity simply to decide that the organisation will no longer call itself a charity, ask to be removed from the register of charities, and keep its charitable land, money and other assets.  Nor can it simply give away its charitable assets to be used for non-charitable aims or activities.  A charity can wind up or dissolve, if its governing document permits this but, under charity law, any land, assets or money left over, after paying off the charity’s debts, must be transferred to other charities or to others for use for similar charitable activities or aims.
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Having your say


The full consultation document is available on our website at www.charity-commission.gov.uk.  The consultation on public benefit and educational charities closes on 11 July 2008.  For more information or to arrange a meeting please contact our Parliamentary Officer, Lindsay Owen, on 020 7674 2464, or �HYPERLINK "mailto:lindsay.owen@charitycommission.gsi.gov.uk" \o "mailto:lindsay.owen@charitycommission.gsi.gov.uk"��lindsay.owen@charitycommission.gsi.gov.uk�


















