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To
claimsmanagementregulation@dca.gsi.gov.uk
or fax to: 020 7210 0613
Response from Amicus the Union to Consultation on exemptions for the requirement for authorisation – 

Responses sought by 13 October 2006

Amicus is the UK’s second largest trade union, with a greater number of members in the private sector than any other union and it is the fastest growing in the public sector.  Now with 1.2 million members, Amicus has members in a range of industries including financial services, manufacturing, print, media, the voluntary and not for profit sectors, local government and NHS health professionals.

The Union Legal Service 
Amicus members, and their families, can seek support in relation to any personal injury claim, whether at work or otherwise and at no cost to the claimant.  Many do.  There were 64,000 new cases taken by trade unions affiliated to the TUC in 2005. 

We refer cases to expert solicitors.  We require and seek to ensure responsible case handling and good service delivery.  Unions are the largest group in the UK representing the claimant as a consumer of legal services, particularly for personal injury and employment claims.   

Executive Summary

We strongly believe that liability insurers should be regulated under Part 2 of the Compensation Act, as they are not regulated adequately or at all by the FSA, and as there is a significant demonstrable risk that claimants suffer in relation to those claims against their policyholders.

We are very keen to ensure that the exemption order, in conjunction with the trade union code, works in practice to enable unions to continue to benefit their members and families as they have for many years.  The current drafts do not achieve this goal.

There is a problem with understanding what union members are and to distinguish those from others who may become so-called members for the purpose of providing claims management services and in particular following personal injury.

Extracts from Amicus rules dealing with categories of member, including those who are excused membership form an appendix to this response.  Further appendices are taken from our website.  One relates to contribution rates for different categories of member and the last relates to the CPHVA (“the Health Visitors Association”), which is a sector within Amicus, and which has a category for members referred to as “Associate Members”.   The fundamental distinction between these members and those of another organisation, whose activities have been questioned is explained below and by reference to appendix 5.
Consultation on exemptions from the requirement for authorisation

List of questions for response and responses
	Question 1. Do you consider that the exemption for legal professionals is expressed appropriately in the draft exemption order?

	Comments:     Yes.


	Question 2. Do you consider that the exemption for those regulated by the FSA is expressed appropriately in the draft exemption order?

	Comments:     No.  We understand that in a recent letter, which we have requested a copy of, but have not seen, the ABI say insurers are already regulated by the FSA in relation to “third party” claims against their policy holders.

This is disputed, but in any event the extent to which liability insurers are regulated is woefully inadequate (see http://fsahandbook.info/FSA/print/handbook/ICOB/7/2 also at appendix 1 to this response for ease of reference).  

Further, it is not a good argument for the insurers to rely upon, unless they can also respond to the arguments against their processing such claims unfettered or relatively unfettered.  These include the obvious conflict and the evidence of bad behaviour.  We refer to evidence we supplied with the response on rules and regulations on 29 August.  We now attach a letter from “Sainsbury’s Bank” in June this year, which is appendix 1.  This letter is unsolicited, contains the offer of an immediate cash inducement and makes false statements about alternative representation.

We also refer to our appendix 2, containing reference to a worrying set of circumstances involving Quinn insurance.   

The fact is that these examples represent a very small part of the tip of a very large iceberg.  Insurers have incentives to make great efforts to capture claims, make low offers and to deny liability when they should not.  They do so expecting that those they make the offers to, or those they tell they do not have a case, will accept that on many occasions.  The claimant in the first case involving Quinn admitted that the only reason he sought representation was because he did not know that he had signed away his rights.
We have heard talk of level playing fields for those who deal with claims and wholly erroneous comparisons with shopping for tins of beans.  There has been talk of an ombudsman, but rightly this has been rejected.  Ombudsmen may be suited to cases involving the behaviour of the police and prison officers, but not here.
The very people who accept low offers or give up at the first hurdle, when their claim is denied are the people least likely to complain even to the FSA, even if they were aware of its existence.


	Question 3. Does the definition of not-for-profit bodies in paragraph 7 of the exemption order successfully capture legitimate not-for-profit organisations, and exclude situations where individuals might wish to exploit such an organisation for commercial gain?

	Comments:     No.  We fear the unscrupulous, who are the reason for Part 2 of the Act, will exploit a “not-for-profit” body, perhaps by the payment of a large salary or salaries, and spending any surplus on marketing. 


	Question 4. Are the definitions of “full member” and “retired member” in paragraph 8(2) of the draft exemption order appropriate?

	Comments:     No.  Perhaps the draft order seeks to address the perceived problem from the wrong end of a telescope.  The issue is the concern about one or two unions who have provided legal services to those who are not truly “members”.  Their “associate members” are not members at all.  Amicus and other unions have both “associate members” and members who do not pay the full contribution rate, but it would be wrong for them to be deprived of our support in relation to employment advice, or referral of an injury claim, or otherwise.
This is self evident from consideration of Appendix 4 and Appendix 5, which accompany this response.  If any further information or explanation is required on this matter, we would be more than happy to oblige. 

The essence of the status of a member of a trade union is recognised, for example in the Trade Union and Labour Relations Act 1992 and recognised at common law long before that.  Section 50 of the Act is at appendix 3 to this response.  (Incidentally we do not rely upon the fact that we are regulated under statute and by the Certification Officer as our only reason that we do not require regulation under Part 2, even if the ABI have said we should not need to justify our exemption as a result).

To deal with “members”, as a fiction for the purposes of claims handling, it is not appropriate to limit or restrict the definition of true member of a union in the way proposed, by reference to a “full member”.

A union member is a member, whether a “full”, “part-time”, “student”, “associate” or unable to work and relieved from paying any contribution due to “pregnancy”.  Those in the latter categories are not in work, may never have been and perhaps some cannot be said to be have a right to representation in a dispute about pay or working conditions. 
We are sorry that aspects of this response are negative, in the sense that there is a lack of a positive alternative at this time, but we will be happy to discuss further alternative wording, perhaps based on the existing legal position of a union member.


	Question 5. Is it appropriate to exempt these additional organisations from the requirement for authorisation?



	Comments:     Unless it is envisaged that the MIB should be exempt in relation to activities akin to those of insurers in relation to third party capture of claims against policy holders, we consider that all three bodies should be exempt at this time and based on our understanding of their activities as set out in the consultation paper.


	Question 6. Are there any additional persons or classes of person which should be included in the exemption?



	Comments:     Of those organisations mentioned, we believe that employers should desist from offering claims management services to employees, unless they are regulated, that there is no issue with health care professionals offering informal advice to patients about options for pursuing a claim (provided they are properly informed as to those options by the relevant body which oversees them) and we believe that Student Unions do provide advice to students which does fall within the definition, but the nature of their purpose and standing should mean that they are exempted.


We are happy to provide further explanation of our position and supply additional evidence to better inform the DCA on request.
Georgina Hirsch





13 October 2006

Amicus Director of Legal Services

35 King Street

Covent Garden

London WC2E 8JG

Contact for further information/clarification:  John.Usher@amicustheunion.org
Telephone 020 7420 8925/020 7420 8924

Appendix 1

Letter from Sainsbury’s Bank in June 2006

Unsolicited letter with false information to potential “third party claimant” to be sent by email as scanned document.
Appendix 2
Quinn insurance - Report from Amicus Solicitor (September 2006):

“I have a case…[the] Client works for ******** , had an accident at work because of inadequate guarding. Strong on liability.  I made a claim, the insurers (Quinn direct) wrote to me enclosing a copy of a standard agreement which my client had signed, where he agrees not to pursue any claim against his employers within the next 36 months.  It also says that he has agreed not to take legal advice. They told me that as he had agreed not to pursue any claim against the employer they were closing their file.
 

I took my client instructions, this is what he said: 

'The day I went back to work I signed forms about not doing any heavy lifting, because I was going back on light work.
 
I also filled in a form, like an accident form, it asked whether I was going to make a claim against employer, I ticked yes. I think here was some mention about stopping the line closing until everything was sorted.
 
The next day I was sent by a lady from ********, to see someone, I think it was their insurer although I was not clear at about this at the time, I'd never seen him before. He was in the main office - don't remember his name. I don't think he's normally there. 
 
He asked me to sign a form - he said I could still claim against the company, it was just something so that they could keep the line going, and  change the guard rail. He said it was all I was signing for.  He said that I could still claim for the injury.  There was Tracy and another lady there. Nobody was there from the union.
 
He didn't mention anything about taking legal advice.  I don't know of anybody else they've done this with.'”

Later the Solicitor reported:

“In the meantime, I have had another similar case…the same company, same insurers (Quinn Direct). Client suffered an unpleasant head injury, clearly the employers fault, away from work for a month. Again, on the day he came back he was asked to come into the office.  Someone from the insurers was there and they calculated his wage loss, including loss of overtime. They then asked him to sign a form to settle the case in full and final settlement in return for his wages loss. He says, quite credibly, that he thought this was only to do with his wage loss and only thought something might be wrong when the insurance rep said (after he had signed) that he could not now sue them.”  
 

Appendix 3

Trade Union and Labour Relations Act 1992 Section 50 

	Entitlement to vote. 
	
        50.—(1) Subject to the provisions of this section, entitlement to vote shall be accorded equally to all members of the trade union.

    (2) The rules of the union may exclude entitlement to vote in the case of all members belonging to one of the following classes, or to a class falling within one of the following— 

 (a) members who are not in employment;

 (b) members who are in arrears in respect of any subscription or contribution due to the union;

 (c) members who are apprentices, trainees or students or new members of the union.

    (3) The rules of the union may restrict entitlement to vote to members who fall within— 

 (a) a class determined by reference to a trade or occupation,

 (b) a class determined by reference to a geographical area, or

 (c) a class which is by virtue of the rules of the union treated as a separate section within the union,

or to members who fall within a class determined by reference to any combination of the factors mentioned in paragraphs (a), (b) and (c). 

The reference in paragraph (c) to a section of a trade union includes a part of the union which is itself a trade union.



    (4) Entitlement may not be restricted in accordance with subsection (3) if the effect is that any member of the union is denied entitlement to vote at all elections held for the purposes of this Chapter otherwise than by virtue of belonging to a class excluded in accordance with subsection (2).


Appendix 4

Extracts from Amicus Rule
Rules 4 and 5 to refer to members, categories and contributions 

These are to be sent by email as scanned documents.

Entire Rule Book is at 

http://www.amicustheunion.org/PDF/2006%20jan%20rulebook.pdf 
Appendix 5
As part of the information concerning union membership status, what is below has been copied and pasted from the Amicus website regarding “Contribution Rates”.

Also below is another extract relating to the Health Visitors and Student Health visitors, who are called "associate members" 

http://www.amicustheunion.org/default.aspx?page=272 

Contribution rates 

Membership categories   Weekly rate     Monthly rate    Quarterly       Half Yearly     Annual rate    

Full time

(members aged 21 or over who normally work 20 hrs or more each week)    £2.25   £9.75   £29.25  £58.50  £117.00

Part time

(members aged 21 or over who normally work less than 20 hrs per week)   £1.30   £5.65   £16.95  £33.90  £67.80 

Training

(members in apprenticeships or full time occupational professional or government training schemes)      £1.30   £5.65   £16.95  £33.90  £67.80 

Student

(members in full-time higher or further education)                                      £10.00 

The Political Fund is: weekly 13p and monthly 57p, annually £6.75 (retired members who are contracted out pay £3.25). 

For further information regarding the contribution rates for Health Visitors and Student Health Visitors please click here <file://default.aspx?page=4172> .

http://www.amicustheunion.org/default.aspx?page=4172 

Who can join Amicus? 

What is the CPHVA and who can belong to this? 

The CPHVA (Community Practitioner’s & Health Visitor’s Association) is a professional section of Amicus with 100,000 members working in the health sector. It is the UK professional body that represents registered nurses and health visitors who work in a primary and community health setting. CPHVA membership is available to: 


*
Health Visitors 


*
Registered General Nurses (RGNs) working in community health 


*
School Nurses 


*
Health Visitor Lecturers 


*
Health Visitor/School Nurse Managers 


*
Practice Nurses 


*
District Nurses 


*
Staff Nurses 


*
Family Planning Nurses 


*
Occupational Health Nurses 

CPHVA membership is also open to nursery nurses with the following qualifications: 


*
Diploma in Childcare and Education (DCE) awarded by CACHE (formerly NNEB). In Scotland, HNC in childcare and education. 


*
Level 3 BTEC National Diploma in Early Years awareded by EDEXEL. 


*
NVQ Level 3 in Early Years and Education, awarded by C&G, CACHE, EDEXEL and the Open University. 

CPHVA members receive professional liability insurance cover against claims of up to £3 million. 

Along with the standard benefits <http://www.amicustheunion.org/default.aspx?page=195>  of an Amicus member, other benefits include: 


*
access to expert advice on professional and clinical issues 


*
expert advice and representation on pay, contracts and terms and conditions of employment 


*
the Community Practitioner journal free every month and the Job Opportunities supplement 

For further information please visit the CPHVA website at http://www.amicus-cphva.org <http://www.amicus-cphva.org/>  or ring the Amicus Membership Hotline on 0845 850 4242.

You can join online at http://www.amicustheunion.org/Default.aspx?page=3136 <http://www.amicustheunion.org/Default.aspx?page=3136> , or request a membership form from the Amicus Membership Hotline on 0845 850 4242. 

The following categories of membership are available at the prescribed monthly rate: 

Full Time (£11.00) – members aged 21 or over who are salaried and normally work 20 hours or more each week Part Time (£6.27) – members aged 21 or over who are salaried and normally work less than 20 hours per week Overseas (£6.56) – Members resident outside England, Wales, Northern Ireland and Germany whether working or unemployed Students (Associate Membership) – non-salaried students can elect to pay £41.25 per academic year – 15 months – for an associate membership. This includes standard Amicus cover and the monthly subscription to the Community Practitioner Journal. 

Please note that this category of membership does not include professional liability insurance cover. 

CPHVA members may only pay their membership subscriptions by Direct Debit. Payments can be made monthly, quarterly, half yearly or annually.

